
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  23 
HEARING DATE:   06/15/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC19-00496 
CASE NAME: DARCY MAUPIN VS. CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to the FAC is sustained with leave to amend. Plaintiff may file 

and serve an amended complaint by June 29, 2020.  

Defendants demurred to the original complaint. In response, Plaintiff offered to dismiss 

several of her claims: IIED, whistleblower retaliation, defamation, Civil Code 51.7 and Civil Code 

52.4. The Court accepted this offer and sustained the demurrer to these claims without leave to 

amend. The Court also found that Plaintiff’s negligence claim was barred by failing to timely file 

the claim after receiving a denial of the tort claim. The demurrer to the negligence claim was 

sustained without leave to amend.  

As to Plaintiff’s other FEHA claims, the Court found that Plaintiff filed her DFEH claim on 

June 27, 2018, and received a right-to-sue letter on the same date. Thus, the Court found that 

plaintiff’s FEHA claims needed to have some actionable conduct after June 27, 2017 in order to 

be timely. The Court sustained the demurrer on these claims with leave to amend for Plaintiff to 

clarify what conduct occurred after June 27, 2017.  

Plaintiff filed an amended complaint bringing various FEHA claims and one non-FEHA 

claim for constructive discharge. Defendants have demurred to each of the FEHA claims based 

on the failure to allege facts to state a cause of action. Defendants argue the claims are time 

barred. Defendants did not demur to the constructive discharge claim. 
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Allegations 

Defendants argue that most of Plaintiff’s interactions with Marshall, including the assault 

with a metal chain, occurred prior to April 2017. Plaintiff alleges that by early April 2017, 

Marshall’s physical and verbal harassment of Plaintiff caused her to suffer physical and 

emotional symptoms and she went out on medical leave until July 2017. (FAC ¶18.) When 

Plaintiff returned to work she was assigned as an EMS captain in order to avoid working with 

Marshall. (FAC ¶¶21-23.) After her reassignment, Plaintiff learned that Marshall “was continuing 

to harass and retaliate against her.” At a meeting, Marshall stated that Plaintiff had falsely 

accused him of assault. (FAC ¶27.) Plaintiff complained about Marshall’s retaliatory and 

defamatory comments, but was told that no disciplinary action would be taken against Marshall. 

(FAC ¶28.)  

In February 2018, Plaintiff and Marshall were moved to the same building and had 

offices near each other. (FAC ¶¶29, 31.) In April 2018, Plaintiff had several interactions with 

Marshall during a major fire scene. (FAC ¶32.) Plaintiff felt that Marshall was intentionally using 

forced interactions to intimidate and control her. (FAC ¶32.) Plaintiff complained to her 

supervisor who verbally agreed that Marshall’s interactions constituted ongoing harassment and 

intimidation. (FAC ¶33.) In late April 2018, Plaintiff met with her supervisor who agreed that 

Marshall would receive a written letter further defining the protocol he was to use when working 

in the same area as Plaintiff. Plaintiff was also told that she would receive more information after 

the Chief met with Marshall, but Plaintiff was never given more information despite a follow up 

email. (FAC ¶¶34-35.)  

As to her de facto demotion claims, Plaintiff alleges that she was told about her re-

assignment to the EMS Captain position on May 31, 2017. (FAC ¶21.) Plaintiff alleges that she 

did not start the EMS Captain position until July 2017 and did not realize that it was a de facto 

demotion until then. She explains that the new position required overtime work, but without 

overtime pay. (FAC ¶23.) The new position also required substantially less critical thinking, less 

research on complicated topics and less responsibility than her previous position. (FAC ¶24.)  

Standard 

Until January 1, 2020, a complaint with DFEH needed to be filed within one year of the 

alleged unlawful practice. (Morgan v. Regents of University of California (2000) 88 Cal.App.4th 

52, 63; Government Code § 12960(d) (2019).) Effective January 1, 2020, Government Code 

section 12960 was amended to give employees three years to file a complaint with DFEH for 

many types of violations. (Government Code § 12960(e) (2020).) When amending the statute, 

the Legislature added that “[t]his act shall not be interpreted to revive lapsed claims.” (2019 Cal 

ALS 709, 2018 Cal AB 9, 2019 Cal Stats. ch. 709.)  

Here, none of the facts or dates alleged in the FAC suggest that Plaintiff has claims that 

would have expired in 2020 based on a one year deadline and thus, the amended statute does 

not help Plaintiff. Plaintiff filed her DFEH complaint on June 27, 2018. (FAC ¶39.) Therefore, in 
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order for Plaintiff’s claims to be timely, the unlawful actions must have occurred after June 27, 

2017.  

Causes of Action 3 and 5   

Plaintiff sued for sexual harassment (cause of action 3) and the failure to prevent 

harassment, discrimination or retaliation (cause of action 5). In their demurrer, Defendants 

argue that the FAC does not allege any conduct after June 27, 2017 that would be sufficient to 

support a claim for sexual harassment.  

While Plaintiff has alleged incidents that occurred after June 27, 2017, the facts related 

to those incidents are insufficient for this Court to find that Marshall’s conduct rose to the level of 

sexual harassment. For example, Plaintiff alleges that “Marshall’s interactions constituted 

ongoing harassment and intimidation” in April 2018. Plaintiff also alleged that when she returned 

from leave, she learned that Marshall “was continuing to harass and retaliate against her.” 

These allegations are legal conclusions, not allegations of facts.   

Plaintiff also alleges that her supervisors agreed that Marshall was harassing her. 

These allegations do not specify if the superiors agreed that the conduct amounted to sexual 

harassment. Nor do these allegations show the type of conduct Marshall was engaged in. Thus, 

the Court does not have sufficient facts to find that Plaintiff has alleged a claim for sexual 

harassment based on conduct that occurred after June 27, 2017. 

Therefore, the Court finds that the demurrer to cause of action three for sexual 

harassment is sustained. The demurrer to cause of action five is also sustained as that claim is 

also based on Marshall’s harassment of Plaintiff.  

Causes of Action 1, 2, 4, and 6   

Plaintiff sued for violation of California Family Rights Act (cause of action 1), disparate 

treatment under FEHA (cause of action 2), retaliation under FEHA (cause of action 4) and 

disability discrimination under FEHA (cause of action 6). All these claims are based on Plaintiff’s 

claim that she was demoted when she was moved to the EMS Captain position. (FAC ¶25.)  

Defendants argue that these claims began to accrue by May 31, 2017 when Plaintiff was 

told that her new position would be EMS Captain. (FAC ¶21.) Defendants argue these claims 

are barred because this date was not within one year of the filing of the DFEH complaint. 

It is clear that Plaintiff must file her DFEH complaint within one year of the unlawful 

action. (Gov. Code § 12690(d) (2019).) In Romano v. Rockwell International., Inc. (1996) 14 

Cal.4th 479 the court held that a FEHA claim based on termination ran from the date of 

termination and not the earlier date of notification of the termination. (Id. at 493.) The court 

explained that the unlawful act was the discharge of employment and thus, the date of 
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termination was the triggering date. Here, the triggering date would be the date that Plaintiff was 

transferred to the EMS position as that would constitute the action of demotion.  

The FAC does not allege the exact date Plaintiff was transferred. However, when 

reading the complaint, the most logical inference is that Plaintiff was transferred on May 31, 

2017. And thus, as currently alleged, the Court finds that Plaintiff’s claims based on the de facto 

demotion began to run on May 31, 2017. Since Plaintiff did not file her DFEH claim within one 

year, those claims are time barred and the demurrer is sustained.  

Plaintiff appears to be alleging some sort of delayed discovery as well, but offers no 

explanation or legal authority for her possible theory that the actionable decision can be deemed 

to be the date that she realized that she had been demoted.  

Leave to Amend 

Plaintiff asks for leave to amend should the Court sustain the demurrer. Plaintiff is given 

leave to amend causes of action three and five because it appears possible that Plaintiff can 

allege facts showing actionable harassment after June 2017. Plaintiff is also given leave to 

amend on causes of action one, two, four and six because it is not entirely clear when Plaintiff 

was officially transferred to the EMS position.  

This is the second time that Plaintiff has been given leave to amend her complaint. The 

Court does not anticipate giving Plaintiff further chances to amend her complaint in response to 

a demurrer.   

Plaintiff is not, however, given leave to add additional causes of action to her complaint. 

In her opposition, Plaintiff also seeks permission to re-allege her non-FEHA claims, which were 

already dismissed. This request is not proper in opposition to a demurrer and is denied. The 

normal course for seeking to add new claims to a complaint is by filing a motion for leave to 

amend. The Court takes no position on whether such a motion would be proper in this case 

where Plaintiff seeks to add claims that were previously dismissed.  

Plaintiff’s request for judicial notice is denied as irrelevant to the current motion. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS. CONTRA COSTA 
HEARING ON DEMURRER TO DEFENDANTS' ANSWER 
FILED BY SUSHMA BHANDARI 
* TENTATIVE RULING: * 
 
 Plaintiff’s demurrer to defendants’ Answer and selected affirmative defenses 
is overruled. 
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 General demurrer based on late-filed Answer 
 

Plaintiff demurs to the entire Answer, arguing the Answer was filed several days after 
the deadline specified in the court’s order overruling the demurrer to plaintiff’s Second Amended 
Complaint.  Defendants did not waive their right to Answer or to allege Affirmative Defenses 
solely by filing the Answer a few days late.  (See Goddard v. Pollock (1974) 37 Cal.App.3d 137, 
141 (pleading filed late but before entry of default is not a nullity).)  Plaintiff has benefitted from 
the court’s and the law’s preference for deciding cases on their merits.  That policy preference 
applies to defendants as well. 
 
 1st Affirmative Defense 
 
 The 1st Affirmative Defense alleges the complaint fails to state a cause of action.  
Plaintiff objects that it is uncertain.  However, a pleading is sufficiently certain if it is sufficiently 
clear to apprise the party of the issues she must meet. (Gressley v. Williams (1961) 193 
Cal.App.2d 636, 643-644; see also Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 
612, 616.)  Defendants have pleaded this affirmative defense in the standard manner, and have 
explained the basis for it in their Opposition.  The demurrer for uncertainty is overruled.  The 
court also notes that plaintiff did not meet and confer in advance regarding the 1st, 2nd, and 7th, 
affirmative defenses, as required by CCP § 430.41. 
 
 2nd Affirmative Defense 
 
 The 2nd Affirmative Defense alleges plaintiff did not “state a claim upon which relief can 
be granted.”  Plaintiff again demurs for uncertainty.  The demurrer is overruled for the reasons 
stated above.   
 
 7th Affirmative Defense 
 
 The 7th Affirmative Defense alleges plaintiff was contributorily negligent.  Defendants 
explain that by this that they mean that plaintiff was comparatively at fault for her injuries, the 
literal complete defense of contributory negligence having been abolished by Li v. Yellow Cab 
(1975) 13 Cal.3d 804.  As so construed, the demurrer is overruled.  This is one form in which 
comparative fault is commonly pleaded, even though it is not technically accurate. 
 
 11th Affirmative Defense 
 
 The 11th Affirmative Defense alleges that defendants are not liable to plaintiff pursuant to 
Government Code sections 815.2 and 820.8.  Section 815.2 (a) states that a public entity is 
liable for an “injury proximately caused by an act or omission of an employee of the public entity 
within the scope of his employment if the act or omission would, apart from this section, have 
given rise to a cause of action against that employee or his personal representative.”  Section 
820.8 states that, in general “a public employee is not liable for an injury caused by the act or 
omission of another person.”  Collectively these two sections establish the principle that a public 
entity can be held liable for the acts of its public employees, but not generally for the acts of third 
parties.  Defendants explain that by this defense they are alleging they are not liable if any third 
party caused plaintiff’s injuries.  This is a valid defense and, with the explanation is clear.  The 
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general and special demurrers are overruled.  
 
 12th Affirmative Defense 
 
 The 12th Affirmative Defense alleges that defendants are immune from civil liability under 
Government Code sections 815.2 and 820.0.  As previously mentioned, section 815.2 is the 
vicarious liability statute applicable to public entities.  However, it also states in subsection (b) 
that the entity is not liable for an employee’s actions if the employee is immune from liability.  
Section 820.2 then goes on to state that a public entity is immune from liability for injuries 
caused by discretionary acts.  Thus, defendants are alleging that if the actions of their 
employees caused plaintiff’s injuries, discretionary immunity applies to those actions.  
Defendants have alleged this defense in the standard manner and have explained the basis for 
it.  The demurrer for uncertainty is overruled.  
 
 13th Affirmative Defense 
 
 The 13th Affirmative Defense asserts that the entity and its employees are immune from 
liability for misrepresentation to the extent provided by sections 818.8 and 822.2.  The complaint 
alleges various misrepresentations were made.  The defense is sufficiently certain.  The 
demurrer for uncertainty is overruled. 
 
 16th Affirmative Defense 
 
 The 16th Affirmative Defense alleges laches, waiver, and estoppel.  These are valid 
affirmative defenses, pleaded in the standard manner, and defendants’ Opposition explains the 
basis for them.  The demurrer for uncertainty is overruled. 
 
 17th Affirmative Defense 
 
 The 17th Affirmative Defense alleges that plaintiff failed to mitigate her damages.  
Contrary to plaintiff’s assertion, this is a valid affirmative defense.  (See Baruh v. Kuhl (1963) 
213 Cal.App.2d 266, 273.)  The general demurrer is overruled. 
 
 25th Affirmative Defense 
 
 The 25th Affirmative Defense states that a public entity is not liable except as 
permitted by statute.  Defendants have explained the basis for this defense in their Opposition.  
The demurrer for uncertainty is overruled. 
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 3.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS. CONTRA COSTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Item #2 above. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See #5 below. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY MOHINDER SINGH BANGA 
* TENTATIVE RULING: * 
 
Before the Court is a motion to set aside default filed by defendant Mohinder Singh Banga 

(“Banga”).   

The court has been advised by the Clerk of Court that the defendant provided an insufficient 

funds check drawn on an account entitled “Elephant Glass” to pay the filing fee for this motion. 

This court is also aware that the defendant has not received a fee waiver that would permit him 

to file his motion without paying the associated fee.  

This court will not rule on Defendant’s motion until the filing fee has been paid or a fee waiver 

approved. That payment/waiver must be accomplished by July 6, 2020.  The hearing on the 

Defendant’s motion to set aside the default is continued to July 20, 2020 AT 9:00 A.M. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT STRIKE ANSWER OF 
DEFENDANT DEVI FOR FAILURE TO APPEAR AT CMC & DEFEND CASE 
* TENTATIVE RULING: * 
 
Same case as #5 above. 
 
On January 20, 2020 the Defendant Kirana Devi failed to appear for a scheduled Case 
Management Conference, An Order to Show Cause was issued by the court for Defendant Devi 
to appear on April 20, 2020 and explain the reasons for her non-appearance subject to her 
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answer being stricken. The April 20 hearing was continued to June 15, 2020 due to the court’s 
emergency closure resulting from the COVID pandemic. Defendant Devi has filed a declaration 
explaining her absence. The Plaintiff has filed no pleading in connection with this particular 
matter. The Order to Show Cause as to Defendant Devi is discharged. 

 

  

 7.  TIME:  9:00   CASE#: MSL09-02964 
CASE NAME: A-L FINANCIAL VS. LOVE-WILLIAMS 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT 
FILED BY LATONYA J. LOVE-WILLIAMS 
* TENTATIVE RULING: * 
 
On September 26, 2020 defendant filed a motion to vacate a renewal of judgment that had been 

filed by the Plaintiff on July 15, 2019.  The Plaintiff opposed the motion. On January 13, 2020 

this court issued a tentative order noting that there had been an intervening bankruptcy and that 

the amount of the debt might have been altered in the bankruptcy proceeding. The court 

continued the hearing on the motion to March 23, 2020. That order also directed plaintiff’s 

counsel to prepare a schedule or accounting of the amounts paid and reductions in the debt that 

had been made.  

 

The March 23 hearing needed to be re-scheduled to June 15, 2020 due to the pandemic. After 

this court’s order of January 13, the Plaintiff filed a notice of hearing for the March 23, 2020 

hearing date but did not file the accounting which the court ordered to be filed. 

 

The court construes Plaintiff’s failure to file an accounting as ordered and plaintiff’s failure to file 

any other pleading with the court as a non-opposition to the Defendant’s motion. 

 

Based on the above chronology of events, this court grants the motion of Latonya Williams to 

vacate the renewal of judgment filed by the Plaintiff on July 15, 2019. 

 

  

 8.  TIME:  9:00   CASE#: MSL11-07545 
CASE NAME: CAPITAL ONE VS. SAECHAO 
HEARING ON MOTION TO SET ASIDE AND VACATE DEFAULT JUDGMENT 
FILED BY CAPITAL ONE BANK (U.S.A.), N.A. 
* TENTATIVE RULING: * 
 

The Plaintiff has moved to vacate and set aside a default judgment against the 

Defendant that was entered on May 4, 2012. Plaintiff confirms that its investigation 

discloses that the debt was incurred by a third party who committed fraud against 

the defendant by using the defendant’s credit card account.  Under Rappleyea v. 

Campbell (1994) 8 Cal. 4th 975 the court retains jurisdiction to vacate a default 

judgment for reasons of equity. Such reasons exist here.  
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The Plaintiff’s motion to vacate the default judgment and dismiss the case with 

prejudice is granted. The court has already signed the proposed order granting the 

motion.  

 

  

 9.  TIME:  9:00   CASE#: MSL12-00928 
CASE NAME: AMERICAN EXPRESS VS. VASQUEZ 
HEARING ON MOTION TO AVOID LIEN 
FILED BY MIGUEL VASQUEZ 
* TENTATIVE RULING: * 
 

The Defendant, a debtor in bankruptcy, has filed a motion to “avoid lien” – the lien 

being the default judgment and abstract of judgment recorded in this case. The 

Defendant’s motion does not disclose a proof of service upon the Plaintiff or any 

legal basis for the granting of the motion.  On January 16, 2020 the Defendant 

informally advised Department 33 that he “may” drop the motion. 

 

The motion is denied for lack of service. 

 

  

10.  TIME:  9:00   CASE#: MSL18-05140 
CASE NAME: CAPITAL ONE VS. QUINTANILLA 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 

On September 6, 2018 the Plaintiff filed a complaint for collection on a credit account 
seeking $7738.85. On September 24, 2018 the Defendant was served with the 
complaint. On January 14, 2019, 2020 the Plaintiff filed a Notice of Settlement of 
the case. 
 
On February 14, 2020 Plaintiff filed a motion to set aside the notice of settlement and to 
enter judgment based upon defendant’s default in making payments required by the 
settlement. No opposition has been filed by the defendant. 
 
The Plaintiff’s motion for entry of judgment is granted. The final judgment shall include 
credits to the Defendant for any amounts he has paid on the debt following the 
settlement. 
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11.  TIME:  9:00   CASE#: MSL19-00080 
CASE NAME: CAPITAL ONE BANK VS. JEFFREY REMIS 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA) NA 
* TENTATIVE RULING: * 
 

On January 4, 2019 the Plaintiff filed a complaint for collection on a credit account 
seeking $4742.26. On April 13, 2019 the Defendant was served with the complaint. 
On June 7, 2019, 2020 the Plaintiff filed a Notice of Settlement of the case. 
 
On February 11, 2020 Plaintiff filed a motion to set aside the notice of settlement and to 
enter judgment based upon defendant’s default in making payments required by the 
settlement. No opposition has been filed by the defendant. 
 
The Plaintiff’s motion for entry of judgment is granted. The final judgment shall include 
credits to the Defendant for any amounts he has paid on the debt following the 
settlement. 
 

  

12.  TIME:  9:00   CASE#: MSL19-00289 
CASE NAME: CAPITAL ONE VS. TRIMBLE 
HEARING ON MOTION FOR ORDER SETTING ASIDE DISMISSAL OF THE CASE 
FILED BY CAPITAL ONE BANK (USA), 
* TENTATIVE RULING: * 
 

On January 10, 2019 the Plaintiff filed this limited jurisdiction case based upon a 
past due credit card debt of $10,484. 

 
The defendant filed his Answer to the complaint on March 7, 2019. 
 
Counsel for Plaintiff failed to appear for the first scheduled Case Management 

Conference (CMC) on April 19, 2019 and an Order to Show Cause was issued to 
counsel to file a pleading regarding the failure to appear and to appear in court on June 
21, 2019. 

 
On June 21, 2019 the court discharged the OSC as to plaintiff’s counsel based 

upon the responsive pleading filed by counsel. The Plaintiff indicated a settlement had 
been reached and the court set August 20, 2019 as the date for the parties to file the 
notice of settlement. 

 
On August 20, 2019 the court issued another OSC to counsel for Plaintiff failing 

to file the Notice of settlement by August 20. The OSC hearing was set for February 5, 
2020. 
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On February 5, 2020 a substitute counsel appeared for Plaintiff. Sanctions of 
$100 were imposed on counsel for failure to file a written explanation with the court as 
directed by the OSC. The court also noted that the settlement documents had still not 
been filed as originally directed by the court on June 21, 2019. 

 
The Plaintiff’s Motion to Vacate the dismissal was filed on March 12, 2020. That 

motion states that the defendant had previously defaulted on his settlement agreement 
with the plaintiff. No information is provided concerning when the settlement was 
actually reached or when the defendant’s default on that agreement took place.  

 
The defendant has been notified of Plaintiff’s motion to vacate the dismissal and 

has not filed an opposition.  
 
The court grants the motion to vacate the dismissal. The court admonishes 

counsel that any further acts of attorney negligence in the prosecution of this case will 
not be tolerated and likely result in a second and final dismissal of this case. 

 
This case is reinstated. A Case Management Conference (CMC) is set for August 

13, 2020 at 8:30 a.m. Counsel for Plaintiff shall serve notice on Defendant of the date 
and time of the CMC.  
 

  

13.  TIME:  9:00   CASE#: MSL19-03529 
CASE NAME: WELLS FARGO VS. KODMUR 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY DANIEL H. KODMUR 
* TENTATIVE RULING: * 
 

On December 16, 2020 the Defendant (Kodmer) filed a motion to vacate the default 

previously entered against him. The Plaintiff filed a non-opposition to the motion. 

The motion was originally scheduled to be heard on March 23, 2020. The hearing 

was re-scheduled for June 15, 2020 due to the pandemic emergency 

 

 The Defendant’s un-opposed motion to vacate the default is granted. The 

Defendant is ordered to file his answer to the complaint on or before July 10, 2020. 

The case is set for a Case Management Conference on August 13, 2020 at 8:30 

a.m.  
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14.  TIME:  9:00   CASE#: MSL19-04007 
CASE NAME: WELLS FARGO BANK VS. FACKLER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

Procedural Background 

Therefore, the motion for summary judgment is granted.  

On July 8, 2019 the Plaintiff filed a complaint alleging that the defendant had failed to 

make payments on his credit card debt totaling $6006.20. The Defendant filed his 

answer to the complaint on August 19, 2020.  

On February 13, 2020, the Plaintiff filed a motion for summary judgment or in the 

alternative, a motion for summary adjudication (hereafter “the MSJ”). On June 1, 2020 

Defendant Fackler filed his responsive pleadings that included his opposition to the 

Plaintiff’s motion and multiple objections to statements contained in the Declaration of 

Plaintiff’s witness (Becker) which had been submitted in support of the motion for 

summary judgment.  

The court has examined the entire file of the case and the pleadings. The court 

concludes that an examination of the complaint and the pleadings leads to the 

conclusion that there is no triable issue of material fact. Therefore the Plaintiff’s motion 

is granted.  

 

 The Defendant’s Evidentiary Objections to the Becker Declaration 

 

The Plaintiff’s motion for summary judgment depends upon this court’s consideration of 
the declaration of witness Lance D. Becker and a review of the voluminous business 
records referred to in that declaration. Defendant raises numerous objections to virtually 
all of the statements made by Mr. Becker. Most of these objections are based upon the 
premise that Mr. Becker is not qualified to provide competent evidence because he 
lacks “personal knowledge” of the matters asserted, that he is otherwise incompetent to 
make the particular statement objected to, that his statements provide irrelevant 
information, and/or his statements are inadmissible opinion evidence.    
Plaintiff’s evidentiary objections are overruled.  The declaration of Lance Becker 

discloses that he is an employee of Wells Fargo, acts as a “Qualified Witness” for Wells 

Fargo, and is familiar with defendant’s recordkeeping practices.  (Becker Dec., ¶¶  1-3.) 

Mr. Becker’s declaration establishes an adequate foundation for his factual statements 

because he is the functional equivalent of a “records custodian” of the plaintiff who is 

familiar with the business records of the Plaintiff which are referred to in his declaration.  
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(See, Evid. Code, §§ 1552 and 1553; Aguimatang v. Cal. State Lottery (1991) 234 

Cal.App.3d 769, 797-798 [computer records may qualify as business records for 

purposes of the hearsay exception]; People v. Lugashi (1988) 205 Cal.App.3d 632, 640 

[authenticating declaration may be made by “a person who generally understands the 

system's operation and possesses sufficient knowledge and skill to properly use the 

system”].)  Mr. Becker has adequately established his status as an “other qualified 

witness” for purposes of the business records exception, even though he may not be a 

person who is formally designated as Plaintiff’s custodian of records.  (Evid. Code, § 

1271, subd. (c). See, Jazayeri v. Mao (2009) 174 Cal.App.4th 301, 322.) 

 The Court notes that it has “wide discretion” in deciding whether business 

records have been adequately authenticated.  (Aguimatang, supra, 234 Cal.App.3d at 

797.)  In this case, Defendant generally disputes the assertions in the Becker 

declaration but does not dispute that the records discussed by Mr. Becker are in fact the 

business records of Wells Fargo. Nor does the Defendant call into question the 

accuracy or character of any of the business records that are the subject of the Becker 

declaration.  He fails to provide any factual assertion or other specific factual information 

that contradicts Mr. Becker’s statements leading to the conclusive facts that the records 

show that as of October 13, 2015 Defendant owed $6,006.20 to Wells Fargo and made 

no payments on that debt thereafter. Furthermore, he has failed to offer any reply 

evidence raising an issue concerning the accuracy of Mr. Becker’s statements 

concerning the Wells Fargo records in general and the debt he incurred in particular. 

These tacit concessions on Defendant’s part bolster the Court’s discretionary decision 

to deny plaintiff’s objections to the declaration. 

 Each of the defendant’s evidentiary objections is overruled. 

       Plaintiff Is Not Required to Negate Affirmative Defenses 

 The Defendant filed his Answer to the complaint on August 19, 2019. That 

answer raised ten “affirmative defenses” to the complaint filed by Plaintiff. None of these 

ten “affirmative defenses” made any specific factual allegations as to why they applied 

to this case. In his opposition to the motion for summary judgment, the Defendant 

asserts that the Plaintiff is required to disprove each of these his claimed “affirmative 

defenses.” This claim misstates the applicable law. 

 The California Supreme Court in Aguilar v. Atlantic Richfield Co. (2001) 25, Cal. 

4th 826, 853 states that California Code of Civil Procedure (hereafter “CCP”) section 

437c (o)(1) provides that the party moving for summary judgment is required only to 

show each of the elements of proof for the cause of action. At that point, the burden 

shifts to the defendant to show that one of his affirmative defenses applies. (CCP 437c 

(p)(1); People v. Schlimbach (2011) 193 Cal. App. 4th 1132, 1141.) 
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 In this case, the Defendant bore the burden of demonstrating an issue of material 

fact by presenting evidence that undermined the facts stated by Plaintiff. In the 

alternative the Defendant bore the burden of presenting facts that tended to establish 

one or more of his affirmative defenses. He has done neither.  

     Disposition 

 The Plaintiff’s motion for summary judgment is granted. The final judgment 

prepared by the plaintiff shall include an amount consistent with the amount of damages 

claimed in the complaint. Plaintiff’s counsel may submit a cost memorandum and 

declaration regarding reasonable attorney’s fees to be separately considered and ruled 

on by the court. The proposed judgment, cost memorandum, and declaration regarding 

reasonable attorney’s fees are to be filed no later than July 15, 2020. 

 

  

15.  TIME:  9:00   CASE#: MSL19-07382 
CASE NAME: CATHY JENSEN VS. EXTRA SPACE MANAGEMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY EXTRA SPACE OF RICHMOND MEEKER AVE LLC 
* TENTATIVE RULING: * 
 
This case has settled. 

  

16.  TIME:  9:00   CASE#: MSL19-07382 
CASE NAME: CATHY JENSEN VS. EXTRA SPACE MANAGEMENT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See #15 above.  
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17.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
FILED BY LAKE ALHAMBRA PROPERTY OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 

Plaintiff filed his complaint on December 17, 2019 requesting declaratory and injunctive 

relief and specifically alleging that the defendant property owners association had failed 

to comply with various rules and statutes governing its activities. On January 14, 2020 

the Defendant filed a Form CIV-141 requesting an automatic extension for filing 

Defendant’s demurrer. The request was accompanied by counsel’s declaration in 

support of the request. 

By January 22, 2020, no answer by the defendant was on file and the clerk entered a 

default at the request of the plaintiff notwithstanding the fact that on January 14 the 

defendant had filed his previous request for an automatic extension. On that same date 

(January 22), the Plaintiff filed a motion requesting that this court deny Defendant’s 

request for the automatic extension of thirty days to file Defendant’s demurrer. Thus 

Plaintiff was aware of Defendant’s prior request for an automatic extension, It is not 

clear whether the clerk had in his/her knowledge or possession the declaration that had 

been filed by Defendant’s counsel on January 14, 2020 before entering the clerk’s 

default.  

The Defendant’s motion to vacate default has been scheduled to be heard on June 15, 

2020; Plaintiff’s motion to deny Defendant’s requested extension filed on January 14 

was set for hearing on August 3, 2020.  

The court concludes that these two motions are logically connected and should be 

heard together. Therefore, the hearing on Defendant’s motion to vacate default and the 

Plaintiff’s motion to deny an automatic extension will both be heard on August 3, 2020 at 

9 a.m.  

 

  

18.  TIME: 10:00   CASE#: MSL18-04419 
CASE NAME: BANK OF AMERICA VS. KREIDEN 
HEARING ON MOTION TO COMPEL FURTHER RESP. TO DEMAND FOR PRODUCTION 
FILED BY SONYA KREIDEN 
* TENTATIVE RULING: * 
 

The parties have filed a last-minute motion that this court continue the 

hearing on this motion to allow the parties to engage in further settlement 

discussions. That request is granted. The hearing on the Defendant’s 
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discovery motion and the trial which were both scheduled for June 15, 2020 

are continued to August 31, 2020 at 10:00 a.m.  

  

19.  TIME: 10:00   CASE#: MSL18-04419 
CASE NAME: BANK OF AMERICA VS. KREIDEN 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
See Item #18 above. 

  

20.  TIME: 10:00   CASE#: MSL19-00569 
CASE NAME: DISCOVER BANK VS FIRMEZA 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

21.  TIME: 10:00   CASE#: MSL19-04939 
CASE NAME: MIDLAND VS. WALTERS 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 
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22.  TIME: 10:00   CASE#: MSL19-05504 
CASE NAME: DISCOVER BANK VS. VYZIS 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

23.  TIME: 10:00   CASE#: MSL19-05829 
CASE NAME: MIDLAND FUNDING LLC VS. SANDJO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

24.  TIME: 10:00   CASE#: MSL19-06566 
CASE NAME: UNIFUND VS JACKS 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 

Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 

her Answer may be ordered stricken. 

 

  

25.  TIME: 10:00   CASE#: MSL19-07389 
CASE NAME: CAPITAL ONE VS. FIRMEZA 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
This case has been dismissed.  

 

 


